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STATE OF NEW YORK
SUPREME COURT

COUNTY OF FRANKLIN

In the Matter of the Application of
EFRAIN RODRIGUEZ,
Petitioner,

DECISION AND JUDGMENT
INDEX # E2021-107

-agarnst-

TINA STANFORD, CHAIR, NEW YORK
STATE BOARD OF PAROLE
Respondent.

For Judgment Pursuant to Article 78 of the Civil Practice Law and Rules

This proceeding was originated by the Petition of Eftain Rodriguez (hereinafter referred to
as

"Petitioner") verified by his attomey, Lauren E. Jones, Esq., on February 9,2021, and filed in

the office of the Franklin County Clerk on that same day. Petitioner, who is now an inmate at the
Bare

Hill Correctional Facility, is challenging a delermination of the New York State Board of

Parole's Appeals Unit (hereinafter referred to as "Appeal's Unit") which affirmed a determination
denying him release to parole supervision and imposing a 24-month hold.

In response to the Petition, the Court received a Verified Answer and Retum, dated and

filed March 17,2021, from the Attomey General for the State of New York on behalf of
Respondents Tina Stanford and New
as "Respondents").

York State Board of Parole (hereinafter together referred to

Petitioner submitted a Reply Affirmation dated and filed March 24,2021. The

matter was then heard on submission.
On September 7,2016, Petitioner was sentenced to an indeterminate term of imprisonment

of5 to

15 years after entering a plea of

guilty to the crime of Manslaughter in the Second Degree,

in violation of Penal Law $125.15, a class C felony. Petitioner was received into the custody of
DOCCS on September 16,2016. NYSCEF Document No. 15. Petitioner's Parole Eligibility Date
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was calculated to be March 8, 2020. Petitioner was granted an Initial Parole Interview on October

30,2019, which resulted in a decision ofthe Parole Board panel denying him parole and issuing a
hold for 24-months. Petitioner appealed to the Appeals Unit and by a decision dated December 16,
2020, the Appeals Unit affirmed the decision of the Parole Board panel.

Petitioner seeks an Order and Judgment pursu ant to CPLR Article 78 arurrilling the Parole
Board's determination as affirmed by the Appeals Unit and directing a de novo parole interview,
contending that the decision was made in violation of lawful procedure, that it was arbitrary and

capricious, that

it

was an abuse of discretion, and that

Petitioner also alleges that Respondent failed

it

was so irrational as to be improper.

to perform a duty enjoined upon it by

law.

Specifically, Petitioner alleges the following misstatement in the Parole Board Release Decision:
In the instant offense, you pled guilty to manslaughter in the second
degree and [were] sentenced to five to fifteen years. In the instant
offense, you drove a box truck without a valid license and struck the
victim who was walking in the sidewalk, throwing him into the air
several feet before landing on the sidewalk. As a result the victim
suffered serious injury and lost his life.
Petitioner argues that the Board panel's reliance on the inconect circumstances of his
instant offense was prejudicial. He alleges that the facts were exaggerated in such a way that it
made his behavior sound egregious, i.e. that he drove onto the sidewalk and struck the victim.
Rather, the record reflects that the victim was in a crosswalk in the street when hit.

Petitioner then argues that the Board's panel criticized Petitioner's interview statements in
stating that he "showed lack of insight to [his] criminal conduct" when he characterized striking
the victim with a truck as an "accident." According to the Parole Board Report dated October 16,

2019, "Detailed Present Offense", at the scene of the incident, the Petitioner "blew .000 and a

blood sample was obtained." No blood test results, toxicology report, or plea elocution

are

contained in the record. Petitioner admitted in his parole interview that methadone made him

drowsy and impaired his judgment such that he should not have been driving under the influence
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of that substance, as he was on the date of the fatal incident. However, the Details of Present
Offense also state that Petitioner was operating the vehicle at a speed in excess of 45 miles per

hour, in a 25 mile per hour zone, and that Petitioner's driver's license had been suspended or
revoked for failure to answer the summons or to pay fines. Petitioner's actions at the time of the

fatal incident would appear to support the charge of Manslaughter in the Second Degree by
recklessly causing the death ofanother person. See, People v. Heinsohn,6l N.Y.2d 855 (1985). In
Heinsohn, a defendant speeding in an unregistered vehicle who tailgated and attempted to pass a

van, crossed a center line and killed two pedestrians. The Second Department

it

its Heinsohn

decision distinguished the defendant's conduct from "intentional" conduct, finding that "the
defendant had caused death by consciously disregarding a substantial and tmjustifiable risk

of

which he was aware. People v. Heinsohn, 92 A.D. 2d 574 (2d Dept. 1984); see also, Penal Law$
15.05 (3)." Furlher, Penal Law $ 15.05 (3) also provides that

"A person who creates such a risk but

is unaware thereof solely by reason of voluntary intoxication also acts recklessly with

respect

thereto." So, while Petitioner is not incorrect in describing the incident as an "accident" in that it
was not his intention to collide with the victim and cause his death, he is culpable by reason

ofhis

"gross deviation from the standard of conduct that a reasonable person would observe in the
situation." 1d Therefore, it was not unreasonable for the parole panel to question Petitioner's failure

to recognize in his statements to the panel that the fatal incident was the result of the substantial
and unjustifiable risks he took on that fateful day. However, as Petitioner complains, the parole
panel did not acknowledge his letter ofresponsibility, which was included in the materials supplied

to the panel.

More troubling is the panel's failure to recognize that the record reflected that Petitioner
completed ASAT, had a low COMPAS score, and that he was in receipt of an Eamed Eligibility

Certificate. The latter two, at least, would require a qualitative assessment by the panel and an
individualized reason for departure therefrom. 9 N.Y.C.R.R. 8002.2.
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Executive Lcrw 259-i (2) (a) states, in applicable part

(i) Except as provided in subparagraph (ii) ofthis paragraph, at least
one month prior to the date on which an inmate may be paroled
pursuant to subdivision one of section 70.40 of the penal law, a
member or members as determined by the rules of the board shall
personally interview such inmate and determine whether he should
be paroled in accordance with the guidelines adopted pursuant to
subdivision four of section two hundred fifty-nine-c ofthis article. If
parole is not granted upon such review, the inmate shall be informed
in writing within two weeks of such appearance of the factors and
reasons for such denial of parole. Such reasons shall be given in
detail and not in conclusory terms.
See also,

Matter of Ramirez v. Evans, 118AD3d707 (2"dDept2014); Perfetto v. Evans,

112 AD2d640 (2nd Dept 2013)
Executive Law $ 259-i (2) goes on to state, in applicable part:

(c)(A) Discretionary release on parole shall not be granted merely as
a reward for good conduct or efficient performance of duties while
confined but after considering if there is a reasonable probability
that, if such inmate is released, he will live and remain at liberty
without violating the law, and that his release is not incompatible
with the welfare of society and will not so deprecate the seriousness
of his crime as to undermine respect for [aw. In making the parole
release decision, the procedures adopted pursuant to subdivision four
of section two hundred fifty-nine-c of this anicle shall require that
the following be considered: (i) the institutional record including
program goals and accomplishments, academic achievements,
vocational education, training or work assignments, therapy and
interactions with staff and inmates; (ii) performance, if any, as a
participant in a temporary release program; (iii) release plans
including community resources, employment, education and training
and support services available to the inmate; (iv) any deportation
order issued by the federal govemment against the inmate while in
the custody ol the department and any recommendation regarding
deportation made by the commissioner ofthe department pursuant to
section one hundred forty-seven of the conection law; (v) any
current or pdor statement made to the board by the crime victim or
the victim's representative, where the crime victim is deceased or is
mentally or physically incapacitated; (vi) the length of the
determinate sentence to which the inmate would be subject had he or
she received a sentence pursuant to section 70.70 or section 70.71 of
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the penal law for a felony defined in article two hundred twenty or
article two hundred twenty-one ofthe penal law; (vii) the seriousness
of the offense with due consideration to the type of sentence, length
ofsentence and recommendations ofthe sentencing court, the district
attomey, the attomey for the inmate, the pre-sentence probation
report as well as consideration of any mitigating and aggravating
factors, and activities following arrest prior to confinement; and

(viii) prior criminal record, including the nature and pattem of

offenses, adjustment to any previous probation or parole supervision
and institutional confi nement.

Where the factors or reasons for denial of release to parole supervision are based upon
erroneous information, such determination must be vacated and a new hearing ordered , Smith v.

N.Y.S.Boardof Parole,34A.D.3dl156(3dDept.2006);Hughesv.

N.X.S.Diy. of Parole,2l

A.D.3d 1176 (3d Dept. 2005); Lewis v. Travis,g A.D. 3d 800 (3d Dept. 2004).
This Court

will not

speculate whether the misstated facts were the proverbial "straw that

broke the camel's back" that led the Board to decide as it did, and we need not so find. It is enough
that the erroneous facts were stated in the Board's reasoning and were likely to have influenced the

outcome. See, Matter ofTorres v. Stanford,173 A.D.3d 1537, 1538 (3d Dept. 2019) ("Because

of

the likelihood that such eror may have affected the decision to affirm [respondent's] denial

of

petitioner's request for parole release, proper administrative review is required"); see, Matter

of

Clarkv. New York State Bd. of Parole, 166 A.D.3d 531,532 (lst Dept. 2018).
Recent Appellate Division, Third Department cases have required annulment and remand

without "harmless error" analysis where the misstatement was clear. See, Matter of Karimzada

v.

New York State Board of Parole, 176 A.D.3d 1555 (3d Dept. 2019).
Here, it is notjust that the Parole Board misstated the facts regarding where the victim was
struck and Petitioner's completion of ASAT, but also it specifically voted to depart from COMPAS
standards and disregard the impact

of Petitioner's Certificate of Earned Eligibility. An Eamed

Eligibility Certificate directs that an individual shall be released, unless the Board finds reasons
other than the seriousness of the crime to deny release. Corr. L. $805. Here, the Board stated an

Page 5

of7

5 of 7

INDEX NO. E2021-107

FILED: FRANKLIN COUNTY CLERK 08/19/2021 10:42 AM
NYSCEF DOC. NO. 23

RECEIVED NYSCEF: 08/19/2021

insuffrcient basis to rebut the presumption and relied on the nature of the offense to such a degree
as

to act irrationally. Marino v. Travis, 13 AD3d 453 (2d Dept 2004).
The question left for this Court to resolve is the impact

ofthe panel's failure to consider ali

record evidence before it and to consider it in its decision.

It is unquestionably the duty ofparole board to give fair
consideration to each of the applicable statutory factors as to every
person who comes before it, and where the record convincingly
demonstrates that the board did in fact fail to consider the proper
standards, the courts must intervene.
Executive Law $259-i(2) (c) (A); see also, Rossakis v. New York State Bd. ofParole,146 A.D.3d
22 (1st Dept. 2016).
The Court notes that Executive Law $259-c makes it the affirmative duty ofthe Board
Parole to compile all necessary information when the parole

of

ofan inmate is to be considered:

[D]etermine, as each inmate is received by the department, the need

for further investigation of the background of such inmate. Upon
such determination, the department shall cause such investigation as
may be necessary to be made as soon as practicable, the results of
such investigation together with all other information compiled by
the department and the complete criminal record and family court
record of such inmate to be filed so as to be readily available when
the parole of such inmate is being considered.

The Court cannot help but observe the brevity and superficial nature of the panel's inquiry

into Petitioner's institution achievements and that the Parole Board's Release Decision is nearly
devoid ofany reference to, or consideration ofany such achievements. So, this Court cannot find
that a review ofthe record reveals that Respondent explored and considered the relevant statutory

factors such as to permit us to overlook the erroneous information relied upon or to find the
statutory presumption in favor of release has been rebutted.
Based upon all

ofthe above, it is, therefore, the decision ofthe Court and it is hereby
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ORDERED AND ADruDGED, that the petition is granted, the determinations of the Board
Parole and the Appeals

Unit are annulled and the matter is remanded to the Board of Parole for

new hearing.

DATED:

of

August 18, 2021
at Schenectady, New York

Michael R. Cuevas
Supreme Court Justice
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